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Silicosis—Occupational Lung Disease

$2,000,000.00 (Settlement)

JUDGE NELVA RAMOS-
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DATE OF SETTLEMENT: 2/28/03

Harrell Horton & Frances Horton

Vs,

Lone Star Industries, Inc.

e e

PLAINTIFF'S COUNSEL: Smith * Gibson A
Professional Corporation from Houston, TX, By:
Jason A. Gibson

PLAINTIFF'S COUNSEL: Smith * Gibson A
Professional Corporation from Houston, TX, By:
Russell Endsley

LoCcAL COUNSEL FOR PLAINTIFF: Porter, Rogers,
Dahlman & Gordon, P.C. from Corpus Christi,
TX, By: Marc E. Villareal

LOoCAL COUNSEL FOR PLAINTIFF: Porter, Rogers,

Dahlman & Gordon, P.C. from Corpus Christi,
TX, By: Randy W. Hill

DEFENDANT’S COUNSEL: Shechy, Serpe & Ware,
A P.C. from Houston, TX, By: James L. Ware

DEFENDANT’S COUNSEL: Sheehy, Serpe & Ware,
A P.C. from Houston, TX, By: Earl L. Humphreys
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LocAL COUNSEL FOR DEFENDANT: Gonzales,
Chavez & Hoblit, L.L.P. from Corpus Christi,
TX, By: Rudy Gonzales, Jr.

PLAINTIFF INFORMATION: Mr. Horton is 67
years old and lives in the Corpus Christi area.
He has been married for 43 years to Frances
Horton, has two daughters and three grandchil-
dren.

TYPE OF CASE: Silicosis/ Occupational
Lung Disease

SUMMARY: Harrell Horton began sandblasting
in 1958 when he was 23 years old. He sand-
blasted for numerous employers at various in-
dustrial refineries and operations in and around
the Corpus Christi area until 1973. Eighty per-
cent of the sand used by Mr. Horton was manu-
factured, marketed and sold by Lone Star Indus-
tries, Inc. (f/k/a Texas Construction Materials
Company).

During the time Mr. Horton sandblasted
(1958 - 1973), Lone Star Industries, Inc. knew
about the dangers associated with their product,
but failed to warn sandblasters and their employ-
ers regarding the dangers of silicosis. As a re-
sult, Mr. Horton suffers from one of the worse
types of the disease, known as "complicated"” or
"conglomerate” silicosis.

PLAINTIFF'S ALLEGATIONS: From 1943 to 1985,
Lone Star Industries, Inc. manufactured, mar-
keted and sold silica sand for use in abrasive
blasting operations up and down the Texas Gulf
Coast. Lone Star Industries, Inc. knew silica
sand used for abrasive blasting operations could
fracture into microscopic particles and cause
silicosis, a deadly occupational lung disease.
Despite having this knowledge from the time
they began selling silica sand in 1943, Lone Star
failed to warn workers and employers about the
extreme dangers associated with their product.
Additionally, Lone Star Industries, Inc.

intentionally "delayed and diluted” proposed federal
regulations in 1974 that would have protected sand-
blasters by banning the use of silica sand in abrasive
blasting operations. Because of Lone Star's failure
to warn and failure to cease the sell of their silica
sand, Mr. Horton suffers from silicosis.

Plaintiffs asserted causes of action for negli-
gence, marketing defects and design defects.

INJURY: Mr. Horton suffers from “complicated” or
“conglomerate” silicosis, a progressive and incurable
lung disease associated with exposure to crystalline
silica dust. Defendant’s own expert, Dr. Robert
Ross, testified Plaintiff would be dead within five
years and would become a "pulmonary cripple” long

before then.

DEFENDANT'S DEFENSES: Defendant argued
statute of limitations and proportionate responsibil-
ity (blaming other settling Defendants). Specifically,
Defendant argued Mr. Horton knew or should have
known he had silicosis in 1988 and therefore should
have sued before August of 2001. Defendant also
argued that Mr. Horton failed to protect himself by
wearing appropriate respiratory protection.

PLAINTIFF EXPERTS:

e Vernon Rose, Ph.D. - Certified Industrial Hy-
gienist - Houston, TX - live

e Edward Karnes, Ph.D. - Human Factors/
Warnings - Denver, CO - live

e Jay Segarra, M.D. - Board Certified Pulmonolo-
gist & NIOSH Certified B-Reader - Ocean
Springs, MS - live

DEFENDANT EXPERTS:

e Gary Friedman, M.D. - Occupational Medicine -
Houston, TX - live

e Robert Ross, M.D. - Pulmonologist & NIOSH
Certified B-Reader - only by video in Plaintiffs'
case

e Henry Glindmeyer, Ph.D. - BioMedical Engi-
neering - New Orleans, LA - live
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(Contimeed from page 4)
PRETRIAL OFFER: Defendants offered to settle
for $200,000.00

NOTES: Prior to trial, Plaintiffs settled out with
all Defendants except Lone Star Industries, Inc.
Trial began on Tuesday, February 18, 2003 and
lasted until Friday, February 28, 2003. Closing
arguments were given on Thursday, February 27,
2003. The jury began deliberating at 9 a.m. on
Friday, February 28, 2003.

The jury deliberated for 3 hours and
took a lunch break. During the lunch break,
Plaintiffs and Lone Star Industries, Inc. agreed
to settle the case for a confidential amount,
bringing the total amount of compensation for
Plaintiffs to $2,000,000.00.

Before their lunch break, the jury had
already reached the damages portion of the
charge and awarded $2.8 million to the Hor-
ton's for future medical and indicated they were
going to award another $10 million for future
pain, suffering and physical impairment. This
would have brought the total verdict for actual
damages to $12.8 million (the biggest ever in
Texas for a silicosis case). The jury also indi-
cated they were considering the award of exem-
plary damages which had not yet been deter-
mined.

Press

Release

You don’t have to wait
for us to contact you!

If you’ve tried or settled a case you’d like
to see published, just fill out the form in
the back of the magazine!

Submit your case at our website
www_texasreporter.com
Fax, mail or E-mail your case!

FIFTH CIRCUIT SAYS DRUG USE
MUST BE ADDRESSED
ASSESSING TRUCK
DRIVER'’S NEGLIGENCE

WATTS LAW FIRM WINS NEW TRIAL IN
WRONGFUL DEATH ACTION INVOLV-
ING MARIJUANA-IMPAIRED TRUCK
DRIVER

Corpus Christi, Nueces County, Texas
& Lafayette Parish, Louisiana —~ Finding that a
Louisiana Federal Court judge abused his dis-
cretion by keeping out evidence of marijuana
use in a fatal traffic collision, a panel from the
U.S. Court of Appeals for the Fifth Circuit has
ordered a retrial in a wrongful death case involv-
ing a Texas family. Watts Law Firm attorneys
say a reversal of this nature is a rarity for the
Fifth Circuit and a major victory for those in-
jured by the negligent acts of truck drivers and
their companies.

38year-old Ranulfo Bocanegra, Jr. was
killed in December 1998 as he was standing in
the median of I-10 in Lafayette Parish, Louisi-
ana. Bocanegra was an uninjured passenger in a
minor collision that had just occurred. While
he and the others in his vehicle were waiting for
the police to arrive, a street-sweeper truck ca-
reened off the roadway scattering those waiting
in the median. Bocanegra was unable to get out
of the way and was killed. “This was a tragedy
that should never have happened,” said David
Bright, lead attorney from Watts Law Firm on
behalf of Bocanegra. “We have always believed
that if the driver of the streetsweeper had not

{Contimsed on page 6)
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{(Continued from page 17)
from Corpus Christi, TX, By: Richard Crews for
Pastureland, a/k/a Airforce Turbines

DEFENDANT COUNSEL: Brin & Brin, P.C.
from Corpus Christi, TX, By: Douglas Peterson
for Pastureland, a/k/a Airforce Turbines

TYPE OF CASE: DTPA - Warranty

SUMMARY: A crop duster had an engine failure
and a forced landing in Buckeye, Arizona. An
investigation revealed that 3 of the 58 compres-
sor turbine (CT) blades were not approved for
use in that engine. The blade manufacturer,
Doncasters Inc., and the distributors, Superior
Air Parts, Inc. and Turbines, Inc. were all Defen-
dants, along with the installer. All but Don-
casters, Inc. settled. The jury found that Don-
casters violated the DTPA. Judgment for
$218,000.00 against Doncasters.

INJURY: Property damage only

PLAINTIFF EXPERTS:
e Jamie Petty Galis - depo

VERDICT: Plaintiff verdict
LENGTH OF TRIAL 5 days
JURY DELIBERATION LENGTH 4 hours

JURY VOTE: Unanimous

Subscription Information
| We accept
Mastercard/Visa
American Express
And
Checks

Harris County

JUDGE JEFF BROWN

COURT: 55™

CAUSE NO: 2001-61362

HARRIS COUNTY

HOUSTON, TEXAS

DATE SUIT FILED: November 3, 2001

TRIAL DATE: 7/19/02: Discovery Period Ends
TRIAL: 1/20/03

DATE OF INJURY: January 20, 2000

DATE OF SETTLEMENT: February 2003

James Sanders and Dolly Sanders

Vs.

Dr. Pepper Bottling Company of Houston, Inc.
and Dr. Pepper Bottling Company of Texas

PLAINTIFF’'S COUNSEL: Smith * Gibson A
Professional Corporation from Houston, TX,
By: Jason A. Gibson

PLAINTIFF’S COUNSEL: Smith * Gibson A
Professional Corporation from Houston, TX,
By: Russell Endsley

DEFENDANT’S COUNSEL: The Bassett Karel
Firm from Dallas, TX, By: James W. Karel

PLAINTIFF INFORMATION:
James Edward Sanders - Baytown, Texas/age 56
(Jan. 14, 1946 DOB)

Current Medical Condition: Ongoing and
severe pain in both shoulders and the left
foot. 40% permanent whole body impair-
ment rating.

Current Employment: Self-employed/Dump
Truck Driver

Education: Attended Redman High School,
Dade County, Florida

(Continued on page 19)
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(Contimued from page 18)

Dolly Jean Sanders - Wife - Baytown, Texas/
date of birth: January 28, 1950
Date of Marriage: October 25, 1978
Minor Children: James Tanner Sanders/age 2
years

TYPE OF CASE: Non-Subscriber Personal
Injury Case against Employer

DESCRIPTION OF INCIDENT: On January 20,
2000, the day of the incident, James Sanders
was employed as a Maintenance Mechanic at Dr.
Pepper Bottling Company in Houston, Texas
where he began working on May 19, 1982. Mr.
Sanders was responsible for maintenance on the
four (4) packing and distribution lines. Part of
these responsibilities included adjusting the case
guide rails on the Line 4 can palletizer.

At the time of his injury, Mr. Sanders was
following the instruction and training he re-
ceived from Dr. Pepper and was adjusting the
case guide rails by standing on top of the pallet-
izer, kneeling, and reaching down and over the
side of the palletizer. Although Dr. Pepper
knew this was dangerous, it provided no safety
rails or safety equipment to the employees ad-
justing these rails.

Thus, when Mr. Sanders knelt down to
adjust the rails and slipped on some product
which had spilled on the rollers, he fell approx.
12’ to 15". Before landing on the concrete floor,
however, Mr. Sanders hit some of the many
empty pallets which were stacked next to the
palletizer. As a consequence of the fall, Mr.
Sanders received serious and debilitating inju-
ries to both shoulders and his foot, requiring
multiple surgeries and many months of rehabili-
tation.

LIABILITY OF DR. PEPPER: Liability is not dis-

putable in this case. Dr. Pepper trained its em-
ployees to adjust the Line 4 palletizer by stand-
ing on top of the machine. Dr. Pepper allowed
this dangerous activity to continue, when it

clearly knew or should have known adjusting
the rails in this manner was dangerous. Dr. Pep-
per, nevertheless, failed to provide adequate in-
struction and proper safety devices which would
have prevented Mr. Sanders' injuries. As a di-
rect result, Dr. Pepper is liable for the serious
injuries sustained by Mr. Sanders.

A. Dr. Pepper Trained Employees to Crawl
on Top of the Line 4 Palletizer

James Sanders was injured because Dr. Pepper
trained and instructed its employees to make
adjustments to the guide rails while on top of
the palletizer. Sworn deposition testimony from
James Sanders and his former supervisor, Wade
Kene, unequivocally proves Dr. Pepper not only
knew employees were adjusting the rails from
the top of the palletizer, but actually trained
them to do so.

James Sanders testified he was instructed
to make the adjustments in this manner, and he
witnessed the plant manager doing the same.
Mr. Sanders testified:

Q:  This function that you were doing at
the time of your accident, had you
done it before on other occasions?

A: Hundreds of times.

Q:  Did you usually do it the same way
you were doing it this day?

A:  That's the way I learned to do it from
the very start. That the way every-
body did it up to and including the
plant manager. The plant managers
made that same adjustment in the
same way.

Similarly, Wade Kene, who was the Main-
tenance Supervisor at the time of the accident
and had been employed with Dr. Pepper for over
18 years, testified:

(Continued on page 20)
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(Continued from page 19)

Q: Did Dr. Pepper know that its employees
were making adjustments to the Line 4
palletizer by climbing on top and leaning
over the side?

A:  Yes.

Q: Anybody ever show them how to adjust
the palletizer by climbing on top, reach-
ing up and making adjustments’

A:  Yes.

QQ: Is that how they were trained to adjust
the palletizer?

A:  Yes.

Undeniably, Dr. Pepper consciously put its
employees in harm's way. Dr. Pepper was subjec-
tively or constructively aware adjusting the rails
from the top of the palletizer with nothing to pre-
vent a fall, could result in serious injury or death.

Dr. Pepper, however, chose to roll the dice
with its employees’ safety and continued to allow
adjustments to the rails in this manner. As a re-
sult, Dr. Pepper was negligent in training its em-
ployees, negligent by omitting to take steps to pre-
vent the dangerous act, negligent in not provid-
ing proper equipment or devices to prevent a fall
and negligent in its ratification of the employees
actions.

B. Dr. Pepper Refused to Provide a Safe Work-

place

Dr. Pepper could have prevented the seri-
ous injuries sustained by Mr. Sanders, but
instead, consciously chose to put its employees in
danger's way. Specifically, Mr. Sanders testified
Dr. Pepper refused to make it safe to adjust the
palletizer by not providing proper safety equip-

ment, such as fall arrest devices, guardrails or a
catwalk. Seemingly no reasonable effort was
made by Dr. Pepper to protect the employees
from foreseeably failing off the palletizer.

In fact, safety equipment and alterations
to the palletizer were requested, but Dr. Pepper
refused the numerous requests. Specifically, Mr.
Sanders testified:

(Q: Did you ever request to any Dr. Pepper
managerial position or supervisors to
add a catwalk to this side of the pallet-
izer where you fell’

A: Over the next five or six years, we re-
peatedly asked to have a catwalk, "Let
us build a catwalk for that side. We
need it. It would make it a lot easier
for us to do our job." And we were
always told the same thing. "It's not in
the budget, and it's not enough room.
We need that room for the empty pal-
lets.”

Q: Did you ask them on more than one
occasion to install a catwalk on that
side of the palletizer!

A: Numerous, numerous times.

Likewise, Mr. Kene testified Dr. Pepper blatantly
disregarded the safety of its employees.
Mr. Kene testified:

Q: Did Dr. Pepper provide any type of
harness to prevent their employees
from failing off the palletizer while
making adjustments’

A: No.

Q: Did they provide any kind of the tie-
offs?

A: No.
(Continsed on page 21)
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{Continued from page 20)

Q:  Any kind of safety equipment at all for
employees to use while they are making
adjustments to the palletizer?

A: No...

(Q: Again, the employees requested that
the safety equipment be provided;
and the equipment was not provided by
Dr. Pepper?

A: Correct.

Additionally, the evidence shows in the 18
years which Mr. Sanders was employed at Dr.
Pepper, there wasn't any type of safety program
at all, and it took the death of an employee by
electrocution and violations by OSHA before
safety was even an issue. Even then, Mr. Kene,
who was supervisor of maintenance, testified he
was still not aware of any written safety policies
or procedures, or any type of safety guide or
manuals.

Dr. Pepper's anemic attitude towards the
safety of its employees is best summed up by the
following:

{: In your opinion, Mr. Kene, did Dr. Pep-

per care about the safety of its employ-
ees!

A: [ don't think so.
Q: Why not?
A: Because they don't have time.

DEFENDANT’S DEFENSES: It was Plaintiff’s fault.
He assumed the risk or was negligent himself.

WORKERS' COMPENSATION COVERAGE: None

LOCATION INJURY OCCURRED: Dr. Pepper Bot-
tling Co. - Houston, Texas 77054

SPECIFIC JOB(S): Maintenance Mechanic

DESCRIPTION OF INCIDENT: Dr. Pepper Bot-
tling failed to provide a safe work place. Asa
result, Mr. Sanders fell approx. 12 - 15' and suf-
fered serious injuries that required multiple sur-
geries.

DESCRIPTION OF INJURIES AND SURGERIES:
Surgery: torn rotator cuff in left shoulder;
Surgery: tears of tendons in right shoulder;
Surgery: repeated open rotator cuff opera

tion on right shoulder because of
a massive tear in cuff.
Surgery: Fracture of left fifth metatarsal;

PLAINTIFF EXPERTS:

e Vermon Rose, Ph.D. - Certified Industrial
Hygienist - Certified Safety Engineer -
Houston - TX
Dr. Mark S. Sanders - Pasadena, TX
Donald Huddle, Ph.D. - Economist -
Houston, TX :

DEFENDANT EXPERTS:
e None

The Texas Reporter is a Texas
owned and operated company!

The Texas Reporter will only pub-
lish cases that are created by the
attorney that is submitting the
case. Please do not submit a copy
of a case from another publication.
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